OECD Guidelines for Multinational Enterprises’
Extraction: Complaint Procedure

Part 2: Implementation Procedures of the OECD Guidelines for Multinational
Enterprises

Procedural Guidance
|. National Contact Points

C. Implementation in Specific Instances

The National Contact Point will contribute to the resolution of issues that arise relating to
implementation of the Guidelines in specific instances in a manner that is impartial,
predictable, equitable and compatible with the principles and standards of the
Guidelines. The NCP will offer a forum for discussion and assist the business
community, worker organisations, other non-governmental organisations, and other
interested parties concerned to deal with the issues raised in an efficient and timely
manner and in accordance with applicable law. In providing this assistance, the NCP
will:

1. Make an initial assessment of whether the issues raised merit further examination
and respond to the parties involved.

2. Where the issues raised merit further examination, offer good offices to help the
parties involved to resolve the issues. For this purpose, the NCP will consult with these
parties and where relevant:

a) Seek advice from relevant authorities, and/or representatives of the business
community, worker organisations, other non-governmental organisations, and relevant
experts;

b) Consult the NCP in the other country or countries concerned;

c) Seek the guidance of the Committee if it has doubt about the interpretation of the
Guidelines in particular circumstances;

d) Offer, and with the agreement of the parties involved, facilitate access to consensual
and non-adversarial means, such as conciliation or mediation, to assist the parties in
dealing with the issues.

3. At the conclusion of the procedures and after consultation with the parties involved,
make the results of the procedures publicly available, taking into account the need to
protect sensitive business and other stakeholder information, by issuing:

a) A statement when the NCP decides that the issues raised do not merit further
consideration. The statement should at a minimum describe the issues raised and the
reasons for the NCP s decision.

b) A report when the parties have reached agreement on the issues raised. The report
should at a minimum describe the issues raised, the procedures the NCP initiated in
assisting the parties and when agreement was reached. Information on the content of
the agreement will only be included insofar as the parties involved agree thereto.

c) A statement when no agreement is reached or when a party is unwilling to participate
in the procedures. This statement should at a minimum describe the issues raised, the
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reasons why the NCP decided that the issues raised merit further examination and the
procedures the NCP initiated in assisting the parties. The NCP will make
recommendations on the implementation of the Guidelines as appropriate, which should
be included in the statement. Where appropriate, the statement could also include the
reasons that agreement could not be reached.

The NCP will notify the results of its specific instance procedures to the Committee in a
timely manner.

4. In order to facilitate resolution of the issues raised, take appropriate steps to protect
sensitive business and other information and the interests of other stakeholders
involved in the specific instance. While the procedures under paragraph 2 are
underway, confidentiality of the proceedings will be maintained. At the conclusion of the
procedures, if the parties involved have not agreed on a resolution of the issues raised,
they are free to communicate about and discuss these issues. However, information
and views provided during the proceedings by another party

involved will remain confidential, unless that other party agrees to their disclosure or this
would be contrary to the provisions of national law.

5. If issues arise in non-adhering countries, take steps to develop an understanding of
the issues involved, and follow these procedures where relevant and practicable.

Commentary on the Implementation Procedures of the OECD Guidelines for
Multinational Enterprises

I. Commentary on the Procedural Guidance for NCPs

Implementation in Specific Instances

When issues arise relating to implementation of the Guidelines in specific instances, the
NCP is expected to help resolve them. This section of the Procedural Guidance
provides guidance to NCPs on how to handle specific instances.

The effectiveness of the specific instances procedure depends on good faith behaviour
of all parties involved in the procedures. Good faith behaviour in this context means
responding in a timely fashion, maintaining confidentiality where appropriate, refraining
from misrepresenting the process and from threatening or taking reprisals against
parties involved in the procedure, and genuinely engaging in the procedures with a view
to finding a solution to the issues raised in accordance with the Guidelines.

Guiding Principles for Specific Instances

Consistent with the core criteria for functional equivalence in their activities NCPs
should deal with specific instances in a manner that is:

Impartial. NCPs should ensure impartiality in the resolution of specific instances.
Predictable. NCPs should ensure predictability by providing clear and publicly available
information on their role in the resolution of specific instances, including the provision of
good offices, the stages of the specific instance process including indicative timeframes,
and the potential role they can play in monitoring the implementation of agreements
reached between the parties.

Equitable. NCPs should ensure that the parties can engage in the process on fair and
equitable terms, for example by providing reasonable access to sources of information
relevant to the procedure.



Compatible with the Guidelines. NCPs should operate in accordance with the principles
and standards contained in the Guidelines.

Coordination between NCPs in Specific Instances

Generally, issues will be dealt with by the NCP of the country in which the issues have
arisen. Among adhering countries, such issues will first be discussed on the national
level and, where appropriate, pursued at the bilateral level. The NCP of the host country
should consult with the NCP of the home country in its efforts to assist the parties in
resolving the issues. The NCP of the home country should strive to provide appropriate
assistance in a timely manner when requested by the NCP of the host country.

When issues arise from an enterprise s activity that takes place in several adhering
countries or from the activity of a group of enterprises organised as consortium, joint
venture or other similar form, based in different adhering countries, the NCPs involved
should consult with a view to agreeing on which NCP will take the lead in assisting the
parties. The NCPs can seek assistance from the Chair of the Investment Committee in
arriving at such agreement. The lead NCP should consult with the other NCPs, which
should provide appropriate assistance when requested by the lead NCP. If the parties
fail to reach an agreement, the lead NCP should make a final decision in consultation
with the other NCPs.

Initial Assessment
In making an initial assessment of whether the issue raised merits further examination,
the NCP will need to determine whether the issue is bona fide and relevant to the
implementation of the Guidelines. In this context, the NCP will take into account:

» the identity of the party concerned and its interest in the matter.

* whether the issue is material and substantiated.

» whether there seems to be a link between the enterprise s activities and the
issue raised in the specific instance.

» the relevance of applicable law and procedures, including court rulings.

* how similar issues have been, or are being, treated in other domestic or
international proceedings.

» whether the consideration of the specific issue would contribute to the purposes
and effectiveness of the Guidelines.

When assessing the significance for the specific instance procedure of other domestic
or international proceedings addressing similar issues in parallel, NCPs should not
decide that issues do not merit further consideration solely because parallel
proceedings have been conducted, are under way or are available to the parties
concerned. NCPs should evaluate whether an offer of good offices could make a
positive contribution to the resolution of the issues raised and would not create serious
prejudice for either of the parties involved in these other proceedings or cause a
contempt of court situation. In making such an evaluation, NCPs could take into account
practice among other NCPs and, where appropriate, consult with the institutions in
which the parallel proceeding is being or could be conducted. Parties should also assist
NCPs in their consideration of these matters by providing relevant information on the
parallel proceedings.

Following its initial assessment, the NCP will respond to the parties concerned. If the
NCP decides that the issue does not merit further consideration, it will inform the parties
of the reasons for its decision.



Providing Assistance to the Parties

Where the issues raised merit further consideration, the NCP would discuss the issue
further with parties involved and offer “good offices” in an effort to contribute informally
to the resolution of issues. Where relevant, NCPs will follow the procedures set out in
paragraph C-2a) through C-2d). This could include seeking the advice of relevant
authorities, as well as representatives of the business community, labour organisations,
other non-governmental organisations, and experts. Consultations with NCPs in other
countries, or seeking guidance on issues related to the interpretation of the Guidelines
may also help to resolve the issue.

As part of making available good offices, and where relevant to the issues at hand,
NCPs will offer, or facilitate access to, consensual and non-adversarial procedures,
such as conciliation or mediation, to assist in dealing with the issues at hand. In
common with accepted practices on conciliation and mediation procedures, these
procedures would be used only upon agreement of the parties concerned and their
commitment to participate in good faith during the procedure.

When offering their good offices, NCPs may take steps to protect the identity of the
parties involved where there are strong reasons to believe that the disclosure of this
information would be detrimental to one or more of the parties. This could include
circumstances where there may be a need to withhold the identity of a party or parties
from the enterprise involved.

Conclusion of the Procedures
NCPs are expected to always make the results of a specific instance publicly available
in accordance with paragraphs C-3 and C-4 of the Procedural Guidance.

When the NCP, after having carried out its initial assessment, decides that the issues
raised in the specific instance do not merit further consideration, it will make a statement
publicly available after consultations with the parties involved and taking into account
the need to preserve the confidentiality of sensitive business and other information. If
the NCP believes that, based on the results of its initial assessment, it would be unfair
to publicly identify a party in a statement on its decision, it may draft the statement so as
to protect the identity of the party.

The NCP may also make publicly available its decision that the issues raised merit
further examination and its offer of good offices to the parties involved.

If the parties involved reach agreement on the issues raised, the parties should address
in their agreement how and to what extent the content of the agreement is to be made
publicly available. The NCP, in consultation with the parties, will make publicly available
a report with the results of the proceedings. The parties may also agree to seek the
assistance of the NCP in following-up on the implementation of the agreement and the
NCP may do so on terms agreed between the parties and the NCP.

If the parties involved fail to reach agreement on the issues raised or if the NCP finds
that one or more of the parties to the specific instance is unwilling to engage or to
participate in good faith, the NCP will issue a statement, and make recommendations as
appropriate, on the implementation of the Guidelines. This procedure makes it clear that
an NCP will issue a statement, even when it feels that a specific recommendation is not
called for. The statement should identify the parties concerned, the issues involved, the
date on which the issues were raised with the NCP, any recommendations by the NCP,
and any observations the NCP deems appropriate to include on the reasons why the
proceedings did not produce an agreement.



The NCP should provide an opportunity for the parties to comment on a draft statement.
However, the statement is that of the NCP and it is within the NCPs discretion to decide
whether to change the draft statement in response to comments from the parties. If the
NCP makes recommendations to the parties, it may be appropriate under specific
circumstances for the NCP to follow-up with the parties on their response to these
recommendations. If the NCP deems it appropriate to follow-up on its
recommendations, the timeframe for doing so should be addressed in the statement of
the NCP.

Statements and reports on the results of the proceedings made publicly available by the
NCPs could be relevant to the administration of government programmes and policies.
In order to foster policy coherence, NCPs are encouraged to inform these government
agencies of their statements and reports when they are known by the NCP to be
relevant to a specific agency s policies and programmes. This provision does not
change the voluntary nature of the Guidelines.

Transparency and Confidentiality

Transparency is recognised as a general principle for the conduct of NCPs in their
dealings with the public (see paragraph 9 in “Core Criteria” section, above). However,
paragraph C-4 of the Procedural Guidance recognises that there are specific
circumstances where confidentiality is important. The NCP will take appropriate steps to
protect sensitive business information. Equally, other information, such as the identity of
individuals involved in the procedures, should be kept confidential in the interests of the
effective implementation of the Guidelines. It is understood that proceedings include the
facts and arguments brought forward by the parties. Nonetheless, it remains important
to strike a balance between transparency and confidentiality in order to build confidence
in the Guidelines procedures and to promote their effective implementation. Thus, while
paragraph C-4 broadly outlines that the proceedings associated with implementation will
normally be confidential, the results will normally be transparent.

Issues Arising in Non-Adhering Countries

As noted in paragraph 2 of the “Concepts and Principles” chapter, enterprises are
encouraged to observe the Guidelines wherever they operate, taking into account the
particular circumstances of each host country.

* In the event that Guidelines-related issues arise in a non-adhering country, home
NCPs will take steps to develop an understanding of the issues involved. While it
may not always be practicable to obtain access to all pertinent information, or to
bring all the parties involved together, the NCP may still be in a position to
pursue enquiries and engage in other fact finding activities. Examples of such
steps could include contacting the management of the enterprise in the home
country, and, as appropriate, embassies and government officials in the non-
adhering country.

» Conflicts with host country laws, regulations, rules and policies may make
effective implementation of the Guidelines in specific instances more difficult than
in adhering countries. As noted in the commentary to the General Policies
chapter, while the Guidelines extend beyond the law in many cases, they should
not and are not intended to place an enterprise in a situation where it faces
conflicting requirements.

* The parties involved will have to be advised of the limitations inherent in
implementing the Guidelines in non-adhering countries.



» Issues relating to the Guidelines in non-adhering countries could also be
discussed at NCP meetings with a view to building expertise in handling issues
arising in non-adhering countries.

Indicative Timeframe

The specific instance procedure comprises three different stages:

1. Initial assessment and decision whether to offer good offices to assist the parties:
NCPs should seek to conclude an initial assessment within three months, although
additional time might be needed in order to collect information necessary for an
informed decision.

2. Assistance to the parties in their efforts to resolve the issues raised: If an NCP
decides to offer its good offices, it should strive to facilitate the resolution of the issues
in a timely manner. Recognising that progress through good offices, including mediation
and conciliation, ultimately depends upon the parties involved, the NCP should, after
consultation with the parties, establish a reasonable timeframe for the discussion
between the parties to resolve the issues raised. If they fail to reach an agreement
within this timeframe, the NCP should consult with the parties on the value of continuing
its assistance to the parties; if the NCP comes to the conclusion that the continuation of
the procedure is not likely to be productive, it should conclude the process and proceed
to prepare a statement.

3. Conclusion of the procedures: The NCP should issue its statement or report within
three months after the conclusion of the procedure.

As a general principle, NCPs should strive to conclude the procedure within 12 months
from receipt of the specific instance. It is recognised that this timeframe may need to be
extended if circumstances warrant it, such as when the issues arise in a non-adhering
country.



